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MORTIMER LIVINGSTON vr. THE STEAMBOAT EXPRESS. 


U. S. Circuit Court, in Admiralty, Nov. 12, City of New 
ork. 


1. Where the helm of the tow was under the direction of her Captain, and 
all other means used in the navigation of the boat were under the control of 
the master of the tug, the power of the tug over the navigation of the tow is 
paramount and controlling, to which a corresponding responsibility necessarily 
attaches, in case the tow is brought into collision with another vessel. 

2. In such case the whole duty of the tug is not discharged when she is so 
navigated as to avoid committing, immediately, an injury by collision with 
another vessel herself; she must guard, so far as fairly lies within the power 
she exercises over the colliding vessel, against the danger of any injuries being 
committed by the latter: otherwise the tug is responsible for the damage. 


Mr. Justice NELSon delivered the opinion of the Court : 
This is a libel filed by the owner of the yacht Mist against 
the steamboat Express, for damages occasioned by a col- 
lision oecurring in this port. The Mist was lying at an- 
chor off Whitehall dock, at the usual anchorage ground 
for vessels of that description. The steamboat had just 
taken in tow a canal boat, heavily laden with coal, at one 
Vou. vitt.—19. 
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of the North River piers, for the purpose of carrying her 
round to the East River, there to be taken, with other 
boats, in tow to Albany. The canal boat was towed by a 
hawser some fifty fathoms in length, fastened to the stern 
of the steamboat, and, on coming round from the North 
to the East River, the latter passed on the inside of the 
Mist, between her and the Battery. As she came round 
Castle Garden, the boat in tow took a sheer out into the 
river, which the captain and a hand on board of her, with 
all their exertions at the helm, could not break, by reason 
whereof she came in contact with the Mist, head on, abaft 
the forward chains, and stove in her plank and timbers, 
besides doing other serious injury. The captain of the 
tug was warned by the master of the tow, at the time she 
was lashed to the stern, that the boat steered badly, espe- 
cially when heavily laden, as she then was, and a request 
made that she should be taken alongside, instead of being 
towed at the stern; but this was refused, and a hawser 
flung to him, to lash her astern. The tug was not under 
the command or direction of the master of the tow, but 
under the command and direction of her own captain and 
hands. The tow was steered under the direction of her 
captain. The collision took place about 50’clock, P. M., 
of the 13th October, 1845, in calm and pleasant weather, 
the tug having in tow no other vessel besides the canal 
boat. The sheer of the tow commenced, according to 
the clear weight of the evidence, as soon as the tug 
straightened up in her course from the North River piers, 
or as she was coming round Castle Garden ; and it contin- 
ued widening from the track of the tug, notwithstanding 
the exertions of the captain and hands on board until the 
collision occurred. There is very little doubt, if any, that 
it was seen by the hands on board the tug, soon after it 
commenced, and that it was also seen that it was not in 
the power of the master, with all his efforts, to break it; 
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and yet no measures were taken to arrest the sheer, or to 
avoid the danger, which must have been apparent. On 
the contrary, the tug continued her course, at a speed of 
from six to eight miles an hour. It is true, the hawser 
was paid out from the tug some ten or fifteen fathoms ; 
but this was not for the purpose of arresting the sheer, 
but of increasing it, so that the tow might be enabled to 
pass the Mist on the opposite side from the tug. 

Under these circumstances, though the master of the 
tow may have been in fault for want of proper skill or 
attention in steering his vessel, and, therefore, properly 
responsible for the collision—we are of opinion the cap- 
tain of the tug was also in fault, for not taking earlier 
measures to avoid it, by stopping his vessel. There can 
be no reasonable doubt, upon the evidence, but that the 
collision might have been avoided, if proper attention had 
been paid to the navigation of the tug; and, after the 
captain had been warned that the tow steered badly, and 
was requested, for that reason, to take her alongside, it 
was his duty, in passing round among the vessels lying at 
anchor in the bay, to have kept the strictest watch over 
the tow, and to have seized the first moment of apparent 
danger tor the purpose of arresting the sheer and pre- 
venting the collision. 

An idea seems to have been entertained on board the 
tug, that if she was not in fault, as respects her own navi- 
gation—that is, if she was so navigated as to avoid coming 
in contact with the damaged vessel—no responsibility 
could be properly attached to her; that it then rested 
exclusively upon the vessel in tow, to whose bad naviga- 
tion the collision was immediately attributable. This, we 
apprehend, is a mistake. The tug is also responsible, if 
the damage could have been avoided by the exercise of 
reasonable skill and attention on her part. The naviga- 
tion of the tow is dependent upon, and controlled by, the 
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navigation of the tug; and it may not unfrequently hap- 
pen that the joint action of the hands on board of both 
vessels, is essential to prevent the happening of a collision 
by the former. In all such cases, at least there exists a 
common obligation to make every reasonable effort to 
avoid the danger, and a common responsibility in case of 
neglect. The case before us is one of this description. 
Whether the sheer happened at first by the fault of the 
master of the tow or not, it is quite plain that he and the 
hands on board were unable to break it and bring the ves- 
sel back to her proper track without the aid and co-ope- 
ration of the tug; that, we think, might have been 
rendered in season to have avoided the disaster if proper 
attention had been given to the condition of the tow, and 
such attention should have been bestowed, especially af- 
ter the warning that had been given to the captain in 
respect to the bad navigable qualities of the vessel. By 
consenting to take charge of her under these circumstan- 
ces, and particularly taking her in tow by a stern hawser, 
after the admonition, the captain became, measurably, re- 
sponsible for her navigation, or, at least, for extraordinary 
care and attention to her navigation in the passage from 
river to river among the vessels in the bay. 

The business of towing vessels by steamboats is com- 
paratively modern, and has become extensive upon all the 
navigable rivers of the country. The obligations and re- 
sponsibilities arising out of this kind of navigation, and 
properly resting upon the respective vessels concerned, 
are novel and peculiar; and there may be some. difficulty 
in assigning to each vessel its proper measure of respon- 
sibility—a difficulty that is intrinsie arising out of the 
peculiar relations which the respective vessels bear to 
each other in the course of the navigation. In all cases 
where the tug is under the direction and control of the 
master and hands on board of the tow, there is no diffi- 
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culty in assigning to the latter a responsibility for all the 
damages that may happen through the fault of either ves- 
sel; and the converse of the proposition will hold equally 
good, where the tow is under the exclusive direction and 
control of the tug. But where there is a divided command 
and direction in the navigation of the vessels, there must 
necessarily be, in some measure, a divided and separate 
responsibility assigned to each. What that measure shall 
be, is a question of some difficulty. In the case before 
us, the helm of the tow was under the direction of her 
captain ; all other means used in the navigation of the 
boat were under the absolute control and direction of the 
master of the tug; and such is understood to be the com- 
mon relation which these vessels bear to each other in 
the business of towing up and down the North River. 
Now, although the tow, her master, and owners, are 
properly chargeable for any injuries that may happen by 
reason of neglect or unskilfulness in her management, in 
the course of the voyage, it by no means follows that the 
tug is free from fault. Her power over the navigation of 
the tow is paramount and controling, to which a corres- 
ponding responsibility necessarily attaches; and in all 
cases, Where the proper and reasonable exercise of that 
power can be interposed for the purpose of arresting and 
avoiding the injury impending, she should be held respon- 
sible for its faithful exertion, and answerable in case of 
neglect. Her whole duty is not discharged when she is 
so navigated as to avoid committing immediately the in- 
jury herself; she must guard, so far as fairly lies within 
the power she exercises over the colliding vessel, against 
the danger of any injuries being committed by her. In 
this very case, if the master of the tow had had the con- 
trol over the motive power himself, he might have avoid- 
ed the collision, notwithstanding the sheer of his vessel. 
Seeing and apprehending the danger, he would, as would 
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have been his duty, stopped the vessel at once, and have 
thus arrested the dangerous consequences of the sheer, 
whether it arose from the fault of the helmsman or of the 
navigable qualities of the canal boat. The motive power 
being entirely under the control of the tug, this duty de- 
volved upon the master and hands of that vessel, and the 
neglect to discharge it properly, under the circumstances 
and in the emergency, fairly enough subjects her to ae- 
countability for the damage that happened. We are of 
opinion, for these reasons, that the decree below should 
be reversed, and that the case be referred to the clerk, 
to ascertain and report the amount of the damage sus- 
tained. 


MARTIN LEWIS, PERMANENT TRUSTEE OF WILLIAM HOULTON, 
AN INSOLVENT DEBTOR, vr. FRANKLIN GARDNER 


In Baltimore County Court—Action of Trover. 


1. The law: . State have no extra-territorial operation, even between 
citizens ter ot, so as to authorize the permanent trustee, under an insolvent 
law of one State, to recover the personal property of the insolvent, situate and 
sold in another, in payment of a debt. 

~. But duress of goods, may, under certain circumstances, amount to a fraud 
which would vitiate such sale, and render such purchaser liable to an action 
of trover, at the suit of such trustee, in the Courts of the State in which the 
proceedings under the insolvent law took place. 


OPINION OF JupGE Le Granp.—The facts of the case 
are as follows:—William Houlton, (whose permanent 
trustee under our insolvent system the plaintiff is,) was 
conducting business in the city of Washington, the town 
of Petersburg, and in the borough of Norfolk, Va. On 
the 4th June, 1845, being unable to meet, at maturity, his 
engagements. many of which were about to fall due, he 
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desired an extension of time from his creditors, believing 
as he says, he was perfectly solvent. With this view he 
convened a meeting of his ereditors. The defendant, 
(one of his creditors,) according to the evidence of Houl- 
ton, did not attend, alleging as a reason tor his absence, 
that he would be compelled to leave at the hour of the 
day when the meeting was to be had to attend as a wit- 
ness at Cumberland, but that he would be represented at 
such meeting by Mr. Johnson, his clerk, who would be 
instructed to act on the most favorable terms towards 
Houlton. At the proposed meeting, the plaintiff, as one 
of the creditors of Houlton, and Johnson, as representa- 
tive of defendant, attended. No extension of time was 
allowed because Houlton had not then with him an ex- 
hibit of the condition of his affairs; but it was agreed, 
according to the testimony of Houlton and Hack, by 
Lewis and Johnson, that Houlton should proceed to 
Washington and sell out there, and then proceed to Pe- 
tersburg and Norfolk, take an inventory of his goods and 
return to the city of Baltimore within five days, when, on 
its exhibition, the creditors would determine what was to 
be done, but during that time zo legal proceedings should 
be had by his creditors. In pursuance of this understand- 
ing, Houlton went to Washington ; but the detendant in- 
stead of going to Cumberland, proceeded to Nortolk, 
where he caused an attachment to issue against the prop- 
erty of Houlton, as that of a non-resident debtor. Having 
done this, he proceeded to Washington, where he found 
Houlton engaged in effecting « sale of his goods there, 
and by means of threats induced Houlton, according to 
the testimony of the latter, to give him an order for the 
goods which had been attached, at Norfolk, and also, 
some of the notes made by the purchasers of the goods at 
Washington. This took place on the 5th June, and on 
the 12th of the same month Houlton applied for the ben- 
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efit of the insolvent laws of this State, and on the 4th the 
plaintiff was appointed his permanent trustee. This ac- 
tion is brought to recover the value of the goods and of 
the notes. 

On this state of facts, it is said, the plaintiff is entitled 
to recover, because of the fraud of Gardner.—in other 
words, no title passed to him, and that the title rested in 
his permanent trustee. 

On the part of the defendant it is denied there was any 
fraud in his proceedings, and insisted upon, in his behalf, 
that he was invested with a legal title to the property in 
question :—that inasmuch as the proceeding took place out 
of the State of Maryland, our laws in regard to insolvent 
debtors can have no effect in relation to it. 

In regard to this last question, there has been and still 
is, a difference of opinion among the jurists of our coun- 
try. In England, it has always been held, that so far as 
the citizens of that country are concerned, they are bound 
to look to the assignees of the bankrupt for their distribu- 
tive share of his estate, and whatever may be obtained by 
them, beyond their country, by proceedings against the 
property of the bankrupt situate without the country, can 
be recovered from them by the assignee ; the decisions to 
this effect resting on the doctrine that as subjects of 
Great Britain they owe allegiance to its laws and their 
policy, and therefore, as between them and the assignees, 
their proceedings are not to be considered with reference 
to the law of the actual situs of the property, but in re- 
gard to the country to which they all owe allegiance. In 
some cases, both in this country and in England, it has 
been sought to be established, that the assignees in bank- 
ruptcy are invested with the absolute title to the property 
of the bankrupt against all persons, whether British sub- 
jects or not. This doctrine, however, has never received 
any countenance from any of the courts of this country ; 
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the only question here being, whether the bankrupt laws 
of England as between subjects of that country, and the 
insolvent laws of a sister State as between its citizens, 
govern the acquisition of property situate beyond its 
limits, which is sought to be aequired in violation of the 
law of the country, or of the State of which they are sub- 
jects or citizens, as the case may be ; and in regard to this 
question there has been a difference of opinion. Some 
of the courts holding that as between citizens of the same 
State, the laws of their domicil must govern the contract, 
whilst others hold the opposite, insisting that the laws of 
a State have no extra-territorial operation even upon its 
own citizens. The case of Johnson v. Hunt, 23 Wendall, 
87, maintains most clearly, this doctrine. It was a case, 
so far as this question is concerned, almost identical with 
the one now before the court. In my apprehension the 
question has never been decided in this State. 

I am aware that the case of Buck & others v. McClain, 
1H. & M’H. 236, is generally supposed to have decided 
that English creditors were bound by the statute of bank- 
ruptcy and could not attach the effects of the bankrupt in 
the Province of Maryland. If this decision was made 
independently of the local legislation of the Province of 
Maryland, as is generally supposed, then it would be 
conclusive on this question, for in my judgment the case 
of Wallace v. Patterson, 2 H. & M’H. 463, does not 
touch the question, for there the attaching creditors were 
citizens of Maryland, and although one of them resided 
in England he was still a citizen of Maryland, and entitled 
to his rights as such. In the case in 1 H. & WH. there 
is no opinion of the court filed ; but it appears from the 
report, brief as it is, that the act of 1704 ch: 39, was 
cited in argument by the counsel who moved for the dis- 
solution of the attachment. Now, that act of the Pro- 
vince, by a just construction, would have justified the 
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action of the court, for by it the property of the bankrupt 
in the Province was vested in his assignee, and of course 
to be distributed by him according to the statutes of 
bankruptcy, the only reservation being that it should not 
interfere with Provincial creditors whose claims accrued 
after the arrival in the Province of the goods &ce. of the 
bankrupt. It appears to me, that by this act, independ- 
ently of the general principle, English creditors had no 
right to maintain attachments against the effects of the 
bankrupt in this Province. As I understand the opinion 
of Mr. Dulany, published in connection with the case, the 
whole matter was decided on a construction of the act of 
1704 ch: 39. After alluding to certain considerations, he 
says, “it has been determined on a construction of the 
act, &c.”” What act? Again, he says, ‘“ the country cred- 
itors proceeded by attachment, and obtained condemna- 
tions, but an attachment obtained by a British creditor 
was set aside, the ac/ being understood to be limited to 
country creditors, &c.”’ From this, it is clear, that the 
case was decided under the act of 1704. 

This being so we must look to general principles. It 
has been conceded in several of our States, that the as- 
sigpes o. a foreign bankrupt may sue in our courts. This 
undoubtedly admits the bankrupt laws of England to 
have some operation in our country, and this admission, 
says Justice Story, (Conflict of Laws, section 420,) “ un- 
less it ean be overthrown surrenders the principle, for no 
one will contend that the assignees can sue either in law 
or in equity in our courts, unless they possess some title 
under the assignment.’ [ am aware of the comprehen- 
sive language of Chief Justice Marshall in Harrison v. 
Sterry, 5 Cranch 289, where he said the bankrupt law of 
a foreign country is incapable of operating 4 legal trans- 
fer of property in the United States.” But, says Story, 
(Conflict of Laws, section 421,) ‘the very terms of the 
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statement show, that the court were examing the point, 
only as between the conflicting rights of the assignees 
and those of the attaching creditors, and not in relation 
to the bankrupt himself; and this was manifestly the 
light in which the doctrine was contemplated by the ma- 
jority of the court in a subsequent ecase.’’s 

The purport, then, of these decisions is, as I under- 
stand them, that as against attaching creditors the bank- 
rupt laws of a foreign country have no operation here, 
but they have operation so far as the bankrupt and those 
who hold effects tor him are concerned. 

In the case of Ogden v. Saunders, 12 Wheaton 364, it 
is said by Justice Johnson that he considered it “ fully 
established, that in the United States a creditor of a for- 
eign bankrupt may attach the debt due the foreign bank- 
rupt, and apply the money to the satisfaction of his 
peculiar debt, to the prejudice of the rights of the as- 
signee or other creditors.” But in saying this the learned 
Judge is not to be considered as referring to rights of 
assignees created by voluntary assignments, but to as- 
signments in invitum, and by force and operation of law. 
The assignments under our insolvent system are not in 
invitum but voluntary. because the application of the in- 
solvent is of his own motion, and not an involuntary pro- 
ceeding on his part, as is the case under the bankrupt 
laws authorizing an involuntary bankruptey. Looking, 
then, to these principles, it seems to me, that had Houl- 
ton applied for the benefit of the insolvent laws before 
the order given at Washington, his deed would have 
passed the property to his trustee, so as to deprive the 
defendant from proceeding against it by attachment or 
otherwise. The question then is, does the facts of the 
application of Houlton, subsequently to the giving the or- 
der at Washington, effect the case? Unless the statutes 
of Maryland have an extra-territorial operation upon its 
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citizens, then, notwithstanding the retrospective opera- 
tions of the provisions of the act of 1834, Houlton had 
the right to dispose of his property as he did at Wash- 
ington. 

Personal property is always supposed to be at the place 
of the domicil of the debtor, and it is the law of the dom- 
icil which ought to decide the rights of creditors, and this 
rule will prevail unless a creditor by superior diligence 
has acquired by execution a paramount right over them, 
and his right thus acquired attaches to it the formalities 
of the law regulating the place of the execution; and, 
‘the Judge who puts the creditor judicially in possession 
of property seized within his jurisdiction, is regarded as 
acting in the name of the debtor; so that it may be deemed 
affected by the same reasoning as if the debtor himself had 
given tt in pledge to the creditors in the place where the prop- 
erty is seized.”” Conflict of Laws, see : 325. Chancellor 
Kent in his commentaries states the rule thus: * It may 
now be considered as a part of the settled jurisprudence 
of this country, that property, as against creditors, has 
locality, and the lez: loci rei sitae prevails over the law of 
the domicil with regard to the rule of preferences in the 
case of insolvent estates.” 

If these views be correct, then there was nothing il- 
legal in the translation at Washington. I am speaking 
now, of course, independently of the question of fraud 
imputed to the defendant. That question remains to be 
considered. 

Whether or no the jury will find the facts in the plain- 
tiff’s prayer is a matter with which the court has nothing 
to do; the question for it to determine is, simply, if they 
do find those facts from the evidence, whether the defend- 
ant acquired title to the property so as to defeat the right 
of recovery of the plaintiff. 

I deem it wholly useless to examine into the laws of 
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Virginia for the purpose of seeing what rights, under 
them, the defendant might have acquired. Certain it is 
he acquired none; the attachment was dissolved; never 
proceeded in to final judgment, and of course no rights 
were determined by it. Whatever rights he acquired 
were obtained at Washington. 

What are the facts, supposing the jury to find the hy- 
pothesis of the plaintiff's prayer? They are, that the 
defendant agreed with Lewis to suspend for five days, if 
he would do the like. all legal proceedings against Houl- 
ton, and with Houlton himself that he would suspend all 
proceedings against him if he would proceed to Norfolk 
and the other places, and make an inventory of his goods 
and retarn and exhibit the state of his affairs to his cred- 
itors within a certain time. It must be recollected that 
at the time of the agreement Houlton owed him nothing, 
nor would he owe him anything until his notes became 
due. By this agreement the rights of Lewis were un- 
doubtedly prejudiced if the subsequent action of the de- 
fendant is legal and proper, and Houlton put to needless 
and unprofitable labor and expense. Had the defendant 
instituted a suit against Houlton on the notes, (supposing 
for the sake of the argument they were due,) before the 
expiration of the five days, he must have been defeated, 
for under the decision in Clopper v. Union Bank, 7 Harr. 
& John: 104, the agreement with Lewis would have been 
a sufficient answer to his right of recovery ; to say noth- 
ing of the agreement with Houlton himself for the latter 
was under no legal obligaiion to furnish an exhibit of his 
affairs, or to incur the expense necessarily attendant upon 
his doing so; his doing so was a consideration for the 
forbearance assented to by the defendant. 

It is undoubtedly true as laid down in Bacon’s Abridge- 
ment, tit. Release (A. 2. 683,) that a covenant not to sue 
for a limited time cannot be pleaded in an action of cove- 
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nant, but the eovenantee must seek his redress in an 
action upon the covenant. But the case in 7 Harr. & 
John : 103, shows that the doctrine has no application to 
the action of assumpsit. 

But, it is said, supposing all this be so, yet the right of 
Houlton to complain is gone on his execution of the order 
at Washington. 

[ am aware it is said in 2 Inst: 483, and 1 Blac: 131, 
that duress of goods would not avoid a man’s contract; 
but it must be presumed that Coke and Blackstone meant 
merely to lay down the general rule without recurring to 
excepted cases, for it has been expressly decided that du- 
ress of goods will, under certain circumstances, avoid a 
man’s note or bond, and the doctrine is consonant with 
common sense, for every man’s observation must inform 
him there are many cases under the circumstances of 
which the duress of property would have a more uncon- 
trollable influence over the action of the debtor than any 
restraint on his personal liberty. The distinction recog- 
nized in the old books on this subject, is as absurd and 
repugnant to reason, as was the old rule which prevented 
a man from showing he was insane at the time of the ex- 
ecution by him of a deed, upon the nonsensical idea that 
no man should be allowed to stultify himself, a notiun 
long since exploded. But the doctrine of a duress of 
goods is necessarily to be implied from what is said in 
Chase v. Devinal 7., Greenlief 140, that the legal maxim 
votenti non fit injuria, does not operate where there is a 
duress of goods, and in the case of Sasportas v. Jennings 
& Woodrop, 1. Bay, 8. C. Rep. 470, it is expressly de- 
cided, after, as is stated in the report, the fullest consid- 
eration by the Supreme Court of South Carolina, that 
duress of goods will avoid a man’s note ; and in the case 
of Collins v. Westbury 2. Bay 211,—a case strikingly 
analagous to the one now before the court,—it was said, 
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«duress of goods will avoid a contract where an unjust 
and unreasonable advantage is taken of a man’s necessi- 
ties by getting his goods into his possession, and there is 
no other speedy means of getting them back again, but by 
giving a note or bond, or where a man’s necessities may 
be so great as not to admit of the ordinary process of law 
to afford him relief.” That was a case of this kind :—the 
plaintiff had a claim against the defendants which they 
refused to pay as an unjust demand. While the latter 
were on their way to Georgia with their negroes, the 
plaintiff sued out an attachment against them, and seized 
the negroes for the demand. The defendants away from 
home, and their property seized upon, the plaintiff him- 
self proposed a compromise of his old demand, which, as 
the only means of releasing their property from the at- 
tachment, the defendants consented to and gave their bond 
on which the suit was brought. There was no compulsion, 
threats or force made use of on the occasion. It was con- 
tended by the counsel for the plaintiff, as it has been by 
those of the defendant here, that he had done nothing 
more than the law of the State in which the attachment 
was sued out authorized, and that duress of chattels or 
goods alone will never be a good plea against a bond or 
other solemn contract entered into; but the court held 
the doctrine which I have already stated. 

Under these decisions, if the jury found the facts sta- 
ted, fam of opinion no title passed to defendant under 
the order given him at Washington. There is evidence 
in the cause from which the jury may find these facts.— 
if they be found then, in conformity with the principles 
indicated in the earlier part of this opinion, the plaintiff, 
as trustee of the insolvent, was invested with the title to 
the property, and as a consequence of it, entitled to re- 
cover its value in this action. 

Verdict for Plaintiff. 

Counsel for Pl’ff—Hon: Reverdy Johnson ; for Def’t. 


Hon: John Nelson and C. F. Mayer, Esq. 
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MISHLER & HERTZLER v. THOMAS BAUMGARDNER. 


In the Court of Common Pleas of Lancaster County, No. 
68, Nov. 1847. Motion for a new trial. 


1. Where the jury, in a hard action, disregard an instruction that the plaintiff 
is entitled to nominal damages, it is not sufficient ground for a new trial. 

2. An attorney for the plaintiff, who has opened the cause and examined the 
witnesses on behalf of his client, is not a competent witness to impeach the 
credit of one of the defendant's witnesses by detailing a conversation had with 
the witness after the attorney's engagement in the cause. 

3. When the testimony of the attorney becomes material to his elient, the 
attorney should withdraw from the cause before he be tendered as a witness. 


The opinion of the Court was delivered by Lewis, 
President : 

This is a motion for a new trial. We are not dissatis- 
fied with the verdict of the jury, except in one particular 
in which it may be supposed they have disregarded the 
charge of the Court. This is, in general, good ground 
for a new trial; but the case before us stands upon pe- 
culiar grounds. The action was trover, and the jury were, 
in substance, instructed that the defendant was liable to 
nominal damages, notwithstanding he innocently received 
the plff’s. corn, by delivery of a mutual agent of both 
parties, and notwithstanding that such agent, before suit 
brought, corrected the error and compensated for the ac- 
tual injury by delivering to the plaintiffs a corresponding 
quantity of the defendant’s corn. This was believed to 
be the law; but the instruction was given with some mis- 
givings. It was putting the case upon a rule of great 
severity to the defendant; and the jury, in disregarding 
it, if they did so, have only deprived plff’s. of nominal 
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damages in what must be considered a very hard action. 
Under such circumstances it is against the usual course of 
the court to grant a new trial.—3 Bin. 520, 2 Salk. 653, 
644, 645, 1 Burr. 54, 3 Binn. 525. 

We are satisfied with the decisions made upon the ad- 
mission and rejection of testimony. The only bill of ex- 
ception which calls for particular remark, is that which 
relates to the rejection of the plff’s. attorney, who was 
offered as a witness to impeach the credit of a witness 
for the deft., by stating a conversation held with the latter 
since the attorney became engaged in the cause. The 
case before us did not demand a response affirmatively or 
negatively to the general question, whether an attorney 
could, in any case, be a witness for his client. The ques- 
tion was whether he was competent to impeach the credit 
of another witness in the manner proposed, and the decision 
was that the attorney who is conducting the cause is not 
sufficiently free from objection to his own credit to be receiv- 
ed to impeach the credit of another witness. The question 
necessarily resolved itself, at last, into one of credibility. 

No case has been cited to show that the question has 
been distinctly made and decided in favor of such testi- 
mony; while two cases have been decided in England in 
which such testimony was held to be inadmissible. In 
the case of Stones vs. Byron, the verdict was set aside by 
Patteson J., because the attorney for the plff. had, after 
stating the case, examining the witnesses, and making a 
speech in reply, been examined as a witness to rebut the 
case set up by the defendant. In the case of Dunn vs. 
Packwood, the verdict was set aside by Earl, J., because the 
attorney, after merely stating the case, had been examined 
asa witness. These decisions, made at different periods 
of time, in two different cases, by two learned Judges of 
England, respectively, are entitled to consideration. The 


VoL. viit.—20. 











306 LANCASTER COMMON PLEAS. 


London Law Magazin, a work respected for the ability 
with which it is conducted, speaks of these decisions in 
terms of approbation, and informs us that in the argument 
of the first case a very apt illustration of the evil was 
drawn from the trial ot Sir Thomas Moore, which Lord 
Campbell (Lives of the Chancellors of England, vol. 1, 
580,) thus describes: “ The jury, biassed as they were, 
seeing that if they credited all the evidence, there was 
not the shadow of a case against the prisoner, were about 
to acquit him. The Judges were in dismay—the Attorney 
General stood aghast, when Mr. Solicitor, to the eternal 
disgrace of the Court who permitted such an outrage on de- 
cency. left the bar and presented himself as a witness for 
the Crown. Being sworn he detailed the confidential con- 
versation he had had with the prisoner in the Tower.”— 
The editor of the Law Magazine adds: ‘the result we 
all know was a judicial murder of the deepest atrocity.” 
The * Western Law Journal,” in remarking upon these 
two English decisions, although inclined to think that 
they cannot be supported, approves of ‘“ the principles 
which they establish’ and declares that the attorney 
“should be rejected, not for the protection of the oppo- 
site party, but for his own; not because his integrity may 
be exposed to temptation but because it will be exposed 
to suspicion,’ 5 W. L. J. 457. Judge Swift, in his work 
on evidence, declares that ‘‘ nothing is more calculated to 
excite an unfavorable opinion than to see an attorney 
stand up to support a falling cause by supplying all defi- 
ciencies of proof from some supposed conversation with 
the opposite party, and according to the apt metaphor 
commonly applied to the subject, ‘‘ pinning the basket.” 
Swift Ev. 134. 

The Pennsylvania Law Journal, in an able article on this 
subject, (6 P. L. J. 407,) suggests that ‘ when the testimony 
becomes material to the case, and when it is of such a 
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nature as to consist of independent and substantial proof, 
it becomes the duty of counsel, if he finds his presence in 
the witness box needful, to withdraw from his position as 
an advocate ; and thus public justice, as well as profes- 
sional character, will be relieved from the embarrassments 
from which they must suffer from the spectacle of coun- 
sel conducting a case as the representative of a party, 
down to a specific point, then slipping into the witness 
box to give a sworn statement of a fact in controversy, 
and then assuming the office of commenting on the evi- 
dence thus produced.” The position taken by Lord 
Brougham in Queen Caroline’s trial, although unsound 
in professional morality, is, and will continue to be, in 
practice, the ruling principle by which trials will gener- 
ally be conducted. According to the views of that distin- 
guished advocate, the attorney should ‘know nothing 
but his client—should see no other interest—feel no other 
duties, and obey no other calls than those which attend 
him in the capacity of an advocate.” The writer in the 
Law Journal well remarks that ‘‘ in the heat of the con- 
test other considerations recede. The great object toiled 
for is the successful termination of the suit. When there 
is one link, and but one wanting in the chain of proof, it 
is not unnatural that a mind absorbed in the contempla- 
tion of its importance should become very unfit for the 
rendition of testimony by which that particular point is 
to be met.” 

In New York, the Court of Common Pleas have in two 
instances followed the recent decisions in England, while 
the Superior Court, in the late case of Little vs. Keon, 
June Term, 1848, (1 Code Reporter 4,) reversed a deci- 
sion of a Justice for rejecting an attorney as a witness.— 
In relation to the last case it may be remarked that the 
relation of attorney and client does not perhaps properly 
exist, ina suit before a Justice of the Peace, and that the 
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decision was made under the new code of procedure, 
which, under certain circumstances, authorizes the com- 
pulsory examination of even the party himself, and which 
excludes no witness on the ground of interest, or even on 
conviction of felony. Mr. Justice Sanford, in the opinion 
of the court admits, however, that ‘“‘ gentlemen of the bar 
who habitually suffer themselves to be used as witnesses 
for their clients, soon beeome marked both by their asso- 
ciates and the courts, and forfeit in character more than will 
be compensated to them by success in such clients’ controver- 
sies.”’ 1 Code Rep. 5. Shall the courts countenance and 
enforce a practice by which their own officers shall “ for- 
feit their character and become marked,” as infamous 
both ‘by their associates and the courts” themselves ? 
The oath of the witness is inconsistent with the duties of 
the advocate. The latter is not permitted to disclose the 
contidential statements of his client, and yet he is sworn 
to tell the ‘“ whole truth.” It is true that judicial ingenui- 
ty might reconcile the two obligations with each other. 
But the course least liable to objection is to examine no 
one as a witness in chief who is identified with either 
party as counsel,—to place no one under oath to tell the 
whole truth whose existing obligations not only bind him 
to withhold portions of it, but to destroy, as far as may 
be legally in his power, the effect of so much of such tes- 
timony as makes against his client. 

In the course of twenty-five years experience I have 
seldom known an attorney received as a witness in chief 
for his client, touching a disputed fact, without some loss 
of reputation, and without, to some extent, bringing re- 
proach upon the profession to which he belonged, and 
upon the court of which he was an officer. Without in- 
tending the slightest reflection upon any one, I can say 
with truth, that I never knew the true interests of public 
or private justice promoted by the admission of such tes- 
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timony. The reasons are obvious. Existing prejudices 
and modes of thinking, whether just or not, point to the 
exclusion of such testimony as indispensable to the use- 
fulness of all who are officially connected with the ad- 
ministration of justice. The reason which lies at the 
foundation of the rule of the civil law, may well be taken 
into consideration, in ascertaining the doctrine of the 
Common Law. Liability to ‘suspicion of partiality and 
falsehood” exists in each forum equally ; and its conse- 
quences to the public, when applied to those who are 
constantly charged with official trusts, are too alarming to 
escape observation. Fully subscribing to the principles 
affirmed by the two decisions in England, we adhere to 
them so far as they are involved in the rejection of the 
piffs. attorney in the case before us, and believe that the 
rule of exclusion, except touching facts that the party 
himself may prove, is absolutely necessary to the cause 
of publie justice, and to the preservation of that charac- 
ter tor integrity, which the members of the legal profes- 
sion now enjoy, and without which their usefulness would 
be destroyed. The rule for a new trial is discharged. 
August 28, 1848. 


——3 
New Dork Supreme Court, Special Cerm Cases. 


Abridged from N. Y. Code Reporter. 


Hubbell v. Livingston.—The signature of a defendant 
to the verification to a pleading without more is a suffi- 
cient ‘ subseription” to a pleading. Per Watson, J. 

Phillips v. Drake and others—A bill of Revivor and 
Supplement is necessary to revive a suit, commenced be- 
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fore the Ist July, 1848, except in cases where the party 
sought to be made a defendant, will voluntarily come in 
as a party to the suit. Per Edmonds, J. 


Rogers v. Mouncey and others.—A_ reference as to sur- 
plus moneys in a suit pending in the late court of Chance- 
ry, is not a reference under the Code, or under the 
Supplementary Act. Per Edmonds, J. 

Wilson v. Onderdonk.—On motion to amend Notice of 
Appeal by making it a Notice of Rehearing: it was held 
that the court had no power to permit such amendment 
to be made. Per Barculo, J. 


Spalding vy. Spalding.—Where the statement of facts in 
a complaint is adapted to a suit, either in the second or 
sixth class, under the code, sec. 143, the judgment asked 
for determines to which it belongs. 

Claims for injuries to personal property, and claims for 
its possession, are substantially different causes of action. 

The affidavit claiming that the property taken is ex- 
empt from seizure under execution, &c., must conform to 
the 152d section of the Code, and “ show” the property 
seized ‘‘is exempt from such seizure,” by a statement of 
facts. Per Sill, J. 

‘ollett v. Weed & Weed.—An application upon petition 
under 2 R. 8S. 199, for an order compelling a party to dis- 
cover certain books and papers in his possession, &c., 
may be made in the same manner as before the Code took 
effect. The former practice is retained by secs. 389 and 
390, and sec. 342 has not in any manner changed the 
practice—it applies only to papers, not to books. Per 
Sill, J. 

Brown and others v. Babcock, Administrator, and others. 
—2 R. 8. 424, sees. 5, 6, is undoubtedly retained by the 
Code, and should be considered in connexion with it. 

The decisions of the courts under the Revised Statutes 
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may be considered safe guides, as to the terms upon 
which similar amendments are to be allowed by the courts 
under the code. Per Mason, J. 


Watson v. Brigham, et. al—In a partition suit, where 
any of the defendants do not answer within the time pre- 
scribed, it is unnecessary to enter an order for their de- 
fault. Plaintiff is entitled to the relief asked for according 
to his notice. Per Hand, J. 


Hartness and others vy. Bennett.—A plaintiff has no right 
to treat as a nullity an answer regularly put in and duly 
verified. Per Parker, J. 


Clapper v. Fitzpatrick and others —The verification of 
a pleading may be properly omitted when the court can 
see that the matter contained in the pleading is such as 
might aid in forming a chain of testimony to convict the 
party of a criminal offence, if properly receivable in evi- 
dence. The criterion by which to determine whether a 
party may omit to verify his pleadings is to inquire, 
whether if called as a witness to testify to the matter 
contained in the pleading, he would be excused from an- 
swering. Per Harris, J. 

Backus and Wife v. T. B. S!well and others.—A_ pro- 
ceeding for the partition of lands, is clearly an action 
within the definition contained in the 2d section of the 
code. Per Harris, J. 


Anonymous.—Held that the Code is constitutional. Per 
Edmonds, J. 

Gou._p.—The Commissioners exceeded the authority 
conferred upon them, by the statute appointing them. 


Epmonps, J.—That can be of no consequence. The 
only question is, whether the Legislature exceeded its 
authority. 

GouLp.—It is alleged that it did so in abolishing the 
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distinction between Law and Equity, while the Constitu- 
tion expressly recognized that distinction. 

Epmonps, J.—The Code abolishes the distinction only 
as to form; only as to the mere practice. The great 
principles of Law and Equity, as they existed in our ju- 
risprudence, at the adoption of our Constitution, are un- 
touched. Besides, the power of altering the Common 
Law, in any respect, is expressly conferred upon the Le- 
gislature by the Constitution.—Code Rep. 


Partridge v. McCarthy and others.—A motion to set 
aside a Demurrer as frivolous, will not be entertained.— 
The proper course is to place the cause on the Calendar. 
Per Strong, J. 


Wyant v. Reeves and others.—In an action to foreclose 
a mortgage, the summons stated that judgment would be 
taken for a specific sum, but the complaint prayed only a 
sale and payment of the proceeds. On motion for judg- 
ment, it was held that the motion must be denied, without 
prejudice to a motion to amend the summons. Per 
Strong, J. 


Fowler v. Houston.—Case in which the 10 per cent. will 
be allowed under sec. 263 of the Code. 

This was a complaint filed against the defendant as the 
endorser of a promissory note, to which the defendant 
had putin an answer, denying that he had received any 
consideration for hisendorsement. No affidavit of merits 
being filed, an inquest was taken at the Orange Circuit, 
in October, 1848. At the time for rendering the verdiet, 

Fullerion for piff., moved for an allowance of the ten 
per cent. under sec. 263 of the Code, on the ground that 
it was evident that the defendant had no defence, and had 
put in an answer solely for purposes of delay. 

Edmonds, J., said that it was evident that the whole 
purpose of the defendant had been not to obtain a deter- 
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mination of a disputed question, but to obtain delay. His 
purpose was answered, and when the cause was called 
he allowed judgment to be taken against him, without 
any resistance on his part. This was in fact using the 
forms of law for mischievous purposes, and converting 
that which was designed as a means of obtaining substan- 
tial justice into an engine of oppression. It was in fact 
a fraud upon the law, and surely is a case in which, if 
ever, the discretion of the Court under sec. 263 of the 
Code ought to be exercised. 

If there was a fair matter of dispute between the par- 
ties, a contest of doubt carried on in good faith, in order 
to obtain a decision of the Court upon a difficult matter, 
there would be much less justice in inflicting upon the 
losing party the punishment of a per centage on the 
amount in controversy, than where a debt is honestly due 
and a false defence put in, merely for the purpose of  sta- 
ving off the day of payment. 

There is another consideration in favor of allowing the 
per centage in such cases. The amount of costs allowed 
by the Code is so small that where the amount claimed 
is large, great temptation is held out to the debtor to put 
in an answer to obtain time. The penalty thereby at- 
tached to such conduct, would, if it was limited merely 
to such costs, be altogether too trifling to deter any one 
from putting in false answers. This, in my district, New 
York, would soon swell to be an alarming evil, and en- 
cumber our calendars beyond the possibility of reduction. 
Thus the evil would be allowed to augment itself: and it 
can, under the law as it now exists, be guarded against 
only by exercising the power conferred by the section in 
question. 

I shall therefore be disposed in all such cases to award 
the per centage, believing that such will be the most ben- 
eficial application which can be made of the discretionary 
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power conferred on the Court by this provision of the 
Code. Motion granted.—Code Rep. 


Stanley v. Anderson.—Assessment of unliquidated dam- 
ages—In an action not arising on contract, where judgment 
is taken on failure to answer, and the plaintiff asks for the 
assessment of damages by a jury; the Court will order 
the Sheriff of the County named in the complaint to sum- 
mon a jury of twelve men, as formerly practised in a court 
of Inquiry, for the purpose of assessing the plaintiff’s 
damages. Per Hand, J. 


From ComstTock’s Reports OF THE COURT OF APPEALS 
oF New York. 

Bouchaud vy. Dias, 201.—An assignment of property by 
an insolvent debtor, in trust for one creditor, is not with- 
in the act of Congress, 1799, cap. 128, sec. 65. Costs on 
an appeal are in the discretion of the court, and a decree 
should be reversed without costs. 


Coggill v. American Exchange Bank, 113.—A. drew a 
bill upon plaintiff, payable to the order of B., and having 
forged B’s. name as endorser, had it discounted by C. 
C. endorsed the bill, and transmitted it to defendant for 
collection. Plaintiff accepted the bill, and paid the amount 
to defendant, and on discovering the forgery, sued to re- 
cover back the money so paid. Held, that the action 
could not be maintained. 


Danks v. Quackenbush, 129.—The act passed 11th April 
1842, to extend the exemption of personal property from 
sale under execution is unconstitutional, and void as to 
debts contracted before its passage. 


Henry v. Bank of Salina, 83.—A party called upon to 
testify under the usury act of 1837, cannot be compelled 
to disclose facts showing that the note, the subject of the 
suit, was discounted by him in violation of 1 R.S. 595, 
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sec. 28. A witness may refuse to disclose any one of a 
series of facts, which, together, would subject him to a 
penalty. 

Martin vy. Wilson, 240.—After judgment has been af- 
firmed, and a remittitur filed in the court below, the Court 
of Appeals loses all jurisdiction of a cause. 

Pierce v. Delamater, 17.—Under the Constitution of N. 
Y. it is the duty of a Judge of the Court of Appeals to 
take part in the determination of causes brought up from 
the Court of which he was a member, and in the decision 
of which he took a part. 

Stief v. Hart, 20.—A Sheriff holding an execution 
against a pledger, may take property pledged out of the 
possession of the pledgee, and sell the right of the pledger 
therein, but after the sale the pledgee is entitled to pos- 
session until the purchaser redeems. 


PHILADELPHIA QUARTER SESSIONS, OCTOBER, 1848. 


Commonwealth v. Barbara Ann Corson. 


1. An indictment for adultery against 2 murc'ed woman must set forth upon 
the record the name ef ber hasband. 

2. It seems that every thing material in the description of the substance, na- 
ture, or manner of the crime must be set forth. 


Parsons, J. delivered the opinion of the Court, from 
which we make the following extract : 

The question submitted for our decision arises on a 
motion in arrest of judgment. 

The defendant was found guilty of adultery. The in- 
dictment charges that the said Barbara did commit the 
crime of adultery with one William D. Handy, she, the 
said Barbara, being then and there a married woman, and 
having a lawful husband then living and in full life. The 
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reason filed in arrest of the judgment is, that the indiet- 
ment is defective, in not setting forth the name of the 
alleged husband. 

Is it requisite in an indictment for adultery against a 
married woman to set forth upon the record the name of 
her husband? 

This question is best answered by reference to general 
principles in relation to indictments. It was held in Rex 
vs. Horn, Cowp. 683, as to the matter to be charged in 
the bill, whatever circumstances are necessary to consti- 
tute the crime imputed, must be set out. And it is equally 
clear that the omission of any fact or circumstance neces- 
sary to constitute the offence will be fatal. Whart. C.L. 
78. It was necessary to state upon the record, and prove 
that the defendant was a married woman. It was equally 
necessary to prove to whom she was married, and that 
the individual was some one else than the person with 
whom it is alleged she had criminal connection. It was 
necessary, to constitute the offence, that she was married to 
some person, and according to the rule above cited, it 
would seem to be requisite that the name of the person 
should be set forth in the indictment. It is to be borne in 
mind that in an indictment, nothing material shall be ta- 
ken by intendment or implication—2 Haw. P. C. 324. If 
it was necessary to prove that the defendant was married 
to Jeremiah Corson (as it was proved on the trial,) it 
seems to be equally clear that this fact, in analogy to all 
other cases, should have been stated on the record. 

Now, if we take the reading of the indictment, the de- 
fendant might be a married woman, and have a husband 
in full life, yet still not be guilty of adultery. For aught 
the record shows, she may have been the wife of Handy ; 
but it is said the name by which she is charged shows 
to the contrary. But this is not certain; for she may 
have been married to him clandestinely, and not have as- 
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sumed his name. I know it is argued that all this could 
be proved by her. But that is not exactly the position in 
which it seems the Commonwealth are placed; the law 
requires that the indictment should state the facts of the 
crime with as much certainty as the nature of the case 
will admit. (1 Chitty, 140.) Therefore the pleader 
could have averred that she was the wife of J. Corson, 
or that she had this criminal connection with Handy, not 
being his wife, but being the wife of another, and even 
then, I think, the name of the husband had better have 
been mentioned. For it is equally clear that an indict- 
ment ought to be certain to every intent, and without any 
intendment to the contrary. (1 Chitty, 141.) 

And why is this rule thus binding? Because our best 
writers on criminal law, and most eminent Judges, tell us 
that the charge must be laid positively, and that the want 
of a direct allegation of “ anything material in the de- 
scription of the substance, nature, or manner of the 
crime,”’ cannot be supplied by any intendment or implica- 
tion whatsoever. (2 Hawk, P.C. 323.) If then we test 
this indictment by this rule, much that is material in the 
description, nature, and manner of the crime, to make 
the defendant amenable to the criminal law, is wanting. 

It is material to show that she was a married woman— 
to show that she was married to some person other than 
Handy ; why not then aver it? It was requisite to prove 
to whom she was married. If so, why not aver it upon 
the record? It seems to me the defendant had a right to 
demand all these allegations before she should be called 
upon to answer this bill. For there is no rale of law bet- 
ter settled than that the offence must be stated with such 
precision that the defendant’s conviction or acquittal may 
ensue to his subsequent protection, should he be again 
questioned on the same grounds ; the offence, therefore, 
should be defined by such circumstances as will, in such 
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case, enable him to plead a previous conviction or uequit- 
talin bar of the same offence. (Staunf. 181—Wharton, 
C. L., 82.) How could this defendant avail herself of 
this rule from any thing which is stated of the circum- 
stances of this offence upon the record % 

From analogy to all other cases in criminal pleading, it 
seems to me the record ought to aver to whom the ae- 
cused was married when one is charged with adultery.— 
To charge one with having obtained money under false 
pretences, without stating what were the particular pre- 
tences, is insufficient. (1 Chitty, 141.) So in an indict- 
ment for burglary, it is requisite that it should be stated 
on the record that the offence was committed in the night 
time, and generally to allege a particular hour. And why 
is this precision required’ Because, unless the breaking 
and entering was in the night time, it would not be bur- 
glary. If property was taken by such entry in the day 
time, it would only be larceny. Now you cannot supply 
such defect in the bill tor this offence by proot that the 
deed was perpetrated in the night time. And why? Be- 
cause the averment that it was committed in the night 
time is material, in the description of the nature or man- 
ner of the crime. 

Now it seems to me that when it was material to show 
to whom the defendant was married, it was equally requi- 
site to state this description of the offence upon the record, 
and without such averment, or at least words equivalent, 
the record is insufficient. 

But it has been contended that this indictment has been 
drawn in accordance with Davis’ Precedents, and there- 
fore there is authority for this form of pleading. I fear 
that the precedent will be tound to be a bad one. Mr. 
Davis was for many years Solicitor General of Massachu- 
setts, but the Supreme Court of that State, when deter- 
mining upon a case of this description, when the prose- 
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eution had followed the same precedent, pronounced it 
bad.—Com. vs. Moore, 6 Metcf. 243. That case rules the 
present, nor can there be a distinction drawn between 
them. But we are told such a decision is not binding 
upon this court, like a case determined by our own Su- 
preme Court. If the opinion of the court of that State 
is in strict accordance with the principles of the common 
law, as applicable to this country, then we are bound to 
regard it as an authority. 

In my opinion, the reasoning of Ch. J. Shaw, is unan- 
swerable ; a conclusion, based upon the firmest princi- 
ples of pleading, as known and recognized by the common 
law of England and this country; and until the Supreme 
Court of this State should lay down a different rule, it is 
one which I think we ought to adopt, as being a safe 
guide in the application of the rules of pleading in ecrim- 
inal cases. Perhaps no State in the Union can claim more 
eminent Judges than those who compose the Supreme 
Court in that State. I therefore have no hesitation in 
adopting their ruling as the law in this case.* 

On principles and authority I think the present record 
is defective, for the reasons already given, and therefore 
the judgment must be arrested.” 


COMMONWEALTH v. McGOWEN, ET. AL. 
In the Quarter Sessions of Philadelphia. 


The defendants were convicted of conspiracy, and 
moved for a new trial. 
The defendants were charged with a conspiracy to cir- 





*See Wharton’s Precedents of Indictments, 584, which Judge P. cites with 
approbation, and Lewis’ Criminal Law, pp. 31 and 677, note.—Ed. Am. L. J. 
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culate certain Bank notes of the Bank of Chester County, 
knowing the same to have been stolen. The witness on 
whose testimony the Commonwealth essentially depended 
to establish the criminal combination charged, was a cer- 
tain Robert Larkey, an accomplice in the crime. Aftera 
very full examination in chief, in which Larkey, if worthy 
of credit, brought home the crime to all the defendants, 
he was asked on cross-examination, whether he had not, 
in a conversation with Andrew Morrisson, declared to the 
latter that he did not know one of the defendants, Ed- 
ward McGowan. In his reply to this interrogatory he 
denied ever having made this statement to Mr. Morrisson. 
The Commonwealth having closed her case, the prison- 
er’s counsel called Morrisson, and proposed proving by 
him that Larkey had made to him the statement which in 
his exanination in chiet Larkey had denied to have been 
made by him. This testimony was objected to by the 
Commonwealth, on the ground that Morrisson, being a 
deputy keeper of the prison, in whose custody Larkey 
then was, was incompetent to testify as to any com- 
munication made to him by a prisoner under his charge. 
The Judge who presided at the trial sustained the objec- 
tion and refused to permit Morrisson’s testimony to go to 
the jury. 

KiNG, President, delivered the opinion of the Court, in 
which it was held that Morrisson’s testimony was material 
to the defence, and that its rejection invalidated the whole 
verdict. It was stated that “the case of the Com’th. v. 


Mosler, was not brought to the consideration of the pre- 
siding Judge who ruled the point at the trial, on the 
authority of previous Nisi Prius decisions, which he agrees 
cannot be sustained since the judgment of the Supreme 
Court in Mosler’s case.” New trial awarded. 
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Supreme Court of Pennsylvania. 
ABSTRACTS OF DECISIONS.—PHILADELPHIA, DEC. 13487 


Schnebly v. Brooks.—Where the action and plea are 
joint, though there be several appearances by attornies, 
notice to one to produce a paper is notice to both. Per 
Rogers, J. Dec. 18. 

Road in Lehman Township.—Proceedings set aside be- 
cause the termini are not shown by either draft or report. 
Per Cur. Dec. 18. 

Com’th. ex. rel. Feehan vy. the Judges of the C. P.—Un- 
der the act of 11th April, 1848, relating to insolvents, the 
applicant who is in prison under a sentence to pay a fine 
is not entitled to his discharge until he has been in prison 
for the term mentioned in prior laws, viz: three months. 
The evil to be remedied was a detention pending the pe- 
tition after the applicant had been confined three months. 
Per Bell, J. Dec. 20. 


Supreme Court of Cennessee---at Wnorville. 
SEPTEMBER TERM, 18348. 


Reported for the Knoxviile Tribune by O. P. Temple and R. 
H. Armstrong, Esqrs. 


McDERMOTT v. THE BANK OF TENNESSEE. 


1. Where a deed of trust is executed as collateral security for the payment 
of two promissory notes, both made by the grantor in the deed, but with dif- 
ferent endorsers, the proceeds of the security cannot be applied to the payment 
in full of one of the notes, but must be applied pro rata to both notes. 

The Branch of the Bank of Tennessee at Rogersville, 
was endorsee of two promissory notes discounted at said 
branch, of which P. B. Anderson was maker ; the one for 

VoL. vill.—21. 
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$5,500, endorsed by D. D. Anderson and O. G. Murrel, 
and the other for $2,000, endorsed by A. Anderson and 
complainant, all of the endorsers being mere accommo- 
dation endorsers. As collateral security to the bank for 
both notes, a deed of trust was executed by the maker, 
by which a tract of land was conveyed to a trustee for 
the sole benefit of the bank. In said deed it is stipulated 
that upon the failure of the maker to meet the calls, and 
make payment of said notes, the trustee shall make sale 
of said tract of land, and the proceeds thereof “ shall be 
applied to the payment of whatever amount shall be found 
due to said branch bank of Tennessee from P. B. Ander- 
son on account of his said notes.” 

Anderson having failed to comply with the requirements of 
said deed of trust, said two notes were regularly protest- 
ed for non-payment at maturity. The tract of land con- 
veyed in trust having been sold by the trustee, was 
purchased by the bank at $500, which was afterwards in- 
creased to $5,000. The nett sum realized by the bank 
was $4,961, the whole of which sum was applied by the 
bank towards the satisfaction of the note for $5,500, leav- 
ing the other note upon which complainant was endorser, 
wholly unsatisfied. The maker being insolvent, suit was 
brought upon the latter note against the complainant 
alone, and in 1843 judgment was recovered thereon against 
him for $2087 664 exclusive of costs. 

The complainant filed his bill in Chancery to have the 
fund realized by the bank from the proceeds of the sale 
of said land applied equally towards the satisfaction of 
both notes in proportion to their respective amounts. The 
Chancellor so decreed, and the bank appealed. 

Van Dyke and Lyon for complainant ; Hynds for deft. 

McKinney, J., held that the Chancellor did not err. In 
the absence of any stipulation, the fund standing equally 
pledged for the satisfaction of both notes, the complain- 
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ant, upon general principles, is clearly entitled to have 
said fund applied pro rata to both of the notes. This 
right is founded, not in contract, but in the result of gen- 
eral equity, on the ground of equality of burden and 
benefit. Decree affirmed. 





EVIDENCE OF CHARACTER. 


A correspondent has forwarded a decision of a highly 
respectable Court in Pennsylvania, in which it was held, 
in an indictment for rape, that the defendant could not be 
permitted to prove “that the prosecutrix before and at 
the time she swears the offence to have been committed, 
was a common prostitute, to rebut the presumption of the 
offence being a rape.” From our knowledge of the abil- 
ity of the Judge who presides in the district from which 
this case is transmitted, we are inclined to think that his 
opinion must have been misunderstood, or that there must 
have existed some circumstances in the case not stated in 
the report. For that reason we suspend the publication 
of the decision, until further advised. It is conceded that 
asa general rule, the testimony of a witness cannot be 
impeached by showing that she is a common prostitute. 
4 Watts. 380, 18 Wend. 150. But in an indictment for 
Rape such evidence becomes material upon a principle 
peculiar to the nature of the offence. The gist of the 
charge is that the carnal knowledge was had “ forcibly 
and against the will” of the prosecutrix. If, from her 
whole character and conduct, a jury might fairly infer a 
general license to all mankind, it would require stronger 
evidence in such a case to convict. It would be necessa- 
ry to satisfy the jury that, in the particular case on trial, 
the general license had been withdrawn, and this they 
would not readily believe without evidence tending to 
show a reformation, or some other reason for departing 
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from the usual course. In Rex vy. Clarke, 2 Star. Nisi 
Prius cases 217, tried in 1817, Holroyd, J. stated that in 
an indictment for rape, evidence that the woman had a 
bad character previous to the supposed commission of 
the offence is admissible. This, he continues, “is the 
law upon an indictment for a rape, and | am of opinion 
that the same principles apply to the case of an indict- 
ment for assault and battery with intent to commit a 
rape.” This statement of the law in case of rape was 
made on the authority of a decision of a majority of the 
Judges in England, made in 1812, on a point reserved on 
the trial of Hodgson’s case. 2 St. Ev. 368, 3 ib. 1269. 
Evidence in regard to the conduct of the prosecutrix, 
showing her to be a common prostitute, was also admit- 
ted in Rex. v. Baker 3 C. & P. 586, 14 Eng. C. L. R. 467, 
and in Rex. v. Martin and Rex. v. Aspinwall, 6 C. & P. 
562, 25 Eng. C. L. R. 544, upon the same principle of 
raising a presumption of consent, evidence was received 
of a previous voluntary connexion with the prisoner him- 
self. And although in Dec. 1837, it was held in New 
York that as a general rule, evidence that the witness 
bore the character of a common prostitute could not be 
received to impeach her testimony, Bakeman y. Rose, 18 
Wend. 150, yet in the very next month the case of an in- 
dictment for rape was held to be an exception to the rule. 
People v. Abbot, 19 Wend. 197. Cowen, J., in deliver- 
ing the opinion*of the court declares that “ the books are 
certainly strong and unconiradicted that, on trying this 
offence, the character of the prosecutrix as a common 
strumpet may be proved, though it is not clearly held to be 
receivable in other prosecutions as an impeachment of ve- 
racity. ‘Will you not,” he continues, “‘ more readily 
infer assent in the practised Messalina in loose attire, 
than in the reserved and virtuous Lucretia? It requires 
stronger evidence to be added to the oath of the prose- 
cutrix in one case than in the other.” 
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In the Com. v. Murphy, 14 Mass. 387, evidence of the 
bad character of the prosecutrix was admitted without 
objection. See Metealf’s note in 2 Star. Ev. 368; and it 
was only when the same evidence was offered to impeach 
the character of one of the defendant’s witnesses, that 
the question was raised and a decision pronounced, @s re- 
ported in 14 Mass. 387, which has not been generally ap- 
proved of as satisfactory. But so far as regards the 
prosecutrix herself, it was the doctrine of Hale, that her 
‘good fame” was an important circumstance in trials for 
this offence. 1 Hale P. C. 448. Roscoe is of the same 
opinion, Roscoe Crim. Ey. 71, 710. The same doctrine 
is to be found in Lewis’ Crim. Law 561, and in Wharton’s 
Crim. Law 296, and in Greenleaf’s Ev. sec. 54. And 
from these authorities, the evidence appears to be equally 
admissable whether the indictment be for rape or for an 
assault with intent to commit it. It is true that the bad 
fame of the prosecutrix is no excuse where the offence 
has been actually perpetrated, but itis powerful evidence 
to show that no such offence could have been committed. 
In charges of this kind, so easily made and so difficult to 
be disproved, there is no reason for throwing any addi- 
tional embarrassments around the defence. 


THE WILMOT PROVISO. 


That clause of the Ordinance of 1787 which prohibits 
Slavery in the Territories, has acquired the name of the 
Wilmot Proviso. Without intending to express any opin- 
ion of its Constitutionality, or to intimate how far the 
Legislative power is bound by Judicial decisions, in set- 
tling the construction of the Constitution, the following 
references to some of the cases in which the validity of 
the Ordinance of 1787 was drawn in question in the State 
Courts, are given as matters of information : 


Indiana.—In the case of the negro Polly, who claimed that by the 
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Ordinance of 1737 and the Constitution of Indiana adopted in 1816, she 
was entitled to freedom; the Supreme Court of Indiana held that she 
was free. Indiana v. Laselle 1 Blackf. 62. 


, 


Illinois. —The Ordinance of 1787 is binding upon the people of the 
State of Illinois, unless abrogated by common consent. By common con- 
sent is meant the United States and the people of the State of Illinois. 
Phebe vr. Jay, Bre. 110. 

The descendants of the slaves of the o!d French settlers, born since the 
adoption of the Ordinance of 1737, and before or since the Constitution 
of Illinois was adopted, cannot be held in slavery in that State. Pete Jar- 
rot v. Julia Jarrot, 2 Gillman 1. 

It is by virtue of the provision in the Constitution of Illinois, and that 
alone, that this Court decided in the case of Nance v. Howard, Bre. 137, 
Phebe v. Jay ib. 207, Boon v. Juliet, 1 Scam. 258, Choisser v. Hargrave 
ib. 318, and Sarah v. Boiders, 4 do. 541, that colored persons could be 
held to a specific performance of their contracts and indentures under the 
act of Sept. 17, 1207, of the Indiana Territory; aud that without that 
Constitutional provision they would be entitled to their freedom. for the 
reason that the provisions of the act were void as being repugnant to the 
Ordiance of 1787. Per Young J. 2 Gilman 21. 


Missouri.—Held that a negro woman who had been taken into the Ili- 
nois Territory since the Ordinance of 1737, by her owners, who resided 
there four years. thereby became free, and upon being taken afterwards to 
the State of Missouri, was not remitted again to a state of slavery, and 
that Congress under the confederation had the power to pass the Or- 
dinance. Winny 7+. Whiteside, 1 Missouri 472. 

The mother of John Merry had been held as a slave in Virginia. and 
taken into Illinois before the Ordinance of 1787, and held in slavery be- 
fore and after its passage, and the said John Merry was born there after 
the Ordinance was enacted. It was held that he wasfree. John Merry 
y. Tiffin & Menard, 1 Missouri 725. 

The mother of Aspasia, a colored woman, was born a slave at Kaskas- 
kia, in Illinois, previous to 1757, and before that country was conquered 
by Virginia. Aspasia was born in Illinois subsequent to the passage of 
the Ordinance of 1787, and was afterwards sent asa slave to Missouri, 
in which State she claimed to be free under that Ordinance. The Su- 
preme Court of Missouri decided that she was free: and the Supreme 
Court of the United States refused to re-examine the decision. on the 
ground that the decision of the State Court had been in affirmance of 
the right claimed under the Ordinance and not adverse to it, and that 
therefore the case did not fall under the provisions of the 25th section of 


the act of 1759. Menard v. Aspasia. 5 Peters 505.. 
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Louisiana.—The deed of cession by Virginia did not deprive Congress 
of the power to pass the 6th article of the Ordinance of 1787; this Or- 
dinance fixed forever the character of the population over which it ex- 
tended ; a negro born in the North West Territory since the Ordinance 
isfree. Merry v. Chexnaider, 20 Martin 699. 

Vississippi.—The treaty of cession by Virginia to the United States, 
which guarantees to the inhabitants of the N. W. Territory, their titles, 
rights and liberties, does not render void that article of the Ordinance of 
Congress of 1727, which prohibits slavery in that Territory. Any State 
may by its Constitution prohibit slavery within its limits, and so may the 
Legislature of any State when not restrained by the Constitution. Slaves 
within the limits of the North-western Territory became freemen, by 
virtue of the Ordinance of 1787, and can assert their claims to freedom 
in the Courts of this State. Harry and Others v. Decker and Hopkins, 
Walk. 36. 


_—_$—@ fa—___ 


New Publications. 


Rerorrs or Cases argued and determined in the Supreme Court of the 
State of Illinois. By Charles Gilman, Counsellor at Law. Vols. 1, 
2, 3 and 4. Quincy: Published by Newton Flagg. Galena: J. 
Brookes. Chicago: A. H. & C. Burley. Springfield: Johnson & 
Bradford. 1846, 1847, and 1848. 

The Constitution of Illinois was adopted on the 26th Aug., 1818. Mr: 
Breese, was. we believe, the first reporter; Mr. Scammon followed, and 
on the 50th Jan. 1245, Charles Gilman, a Counsellor at Law of emi- 
nence, residing at Quincy, accepted the appointment. The Ist volume 
of Gilman’s reports consists of decisions made at December Term, 1844, 
immediately before his appointment. In collecting the materials for these 
cases he labored, of course, under many disadvantages. ‘The 2d volume 
contains the decisions of 1245; the 3rd those of 1846; and the 4th those 
of December Term, 1247. This latter volume completes the publication 
of the decisions of the Supreme Court of [linois under its late organiza- 
tion. The term of office of the late incumbents expired on the first 
Monday of December, 1848, by virtue of the provisions of the new con- 
stitution, and on that day the term of the three Supreme Judges elected 
by the people commenced. Chief Justice Wilson received his first ap- 
pointment on the 7th August, 1819: Mr. Justice Brown was appointed 
on the 9th October, 1818; and the other seven Judges at more recent 


periods. 


The volumes before us are handsomely printed,—on excellent paper, 
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and are well bound. They are large octavo volumes containing from 700 
to 800 pages each. The reporter has given an index carefully prepared 
and a table of the names of cases. The points decided appear to be sta- 
ted at the commencement of the case with precision and judgment, and 
where the questions disposed of are important, a full statement of the 
argument of counsel is given with the references to authorities relied 
upon. It gives us pleasure to notice also that where a proper under- 
standing of the matter in controversy requires it, an elegant draft of the 
locus in quo is given. The reporter and the publisher deserve great 
credit for the manner in which these decisions have been presented to 
the profession. 
But the decisions themselves are, for the most part, as those in all 
new countries are, upon new and interesting questions. Although we are 
sorry to perceive, from an observation of Mr. Justice Caton, 3 Gilman 
343, that the Judges have not access to the Pennsylvania Reports, we 
are gratified to discover that they are able to exercise their judicial func- 
tions creditably without them. Indeed, in one case, we think they might 
have been embarrassed by the light to be derived from Pennsylvania. In 
settling the principle that where the title of property purchased by the 

plaintiff under execution fails, and the property is recovered back from 
the creditor, it is no satisfaction of his debt, (Warner v. Helm, 1 Gilman 
234,) the Pennsylvania doctrine, as maintained in Freeman v. Caldwell, 

" (10 W. 9,) might have prevented them from arriving at a result certainly 
sanctioned by the purest equity. It was better that on this question they 
relied upon the light to be found in 5 Cowen 280, ib. 38, 1 Dana 436, 3 
Littell 427, 3 Blackf. 293 and 2 N. H. Rep. 79. 

But their strong sense of sound legal principle was in another question 
nearly overpowered by a deference to the authority of the late English 
decisionsin Rex. v. Ellis, 5 B. & C. 395, and Rex. v. Bourne 7 Ad. & 

E}lis 58; and we fear, if the weight of Massachusetts (Sheperd v. Com. 
|! 2 Met. 419) had been thrown into the scale, they might have permitted a 


i murderer, legally convicted, upon a valid indictment, to escape, because 
. the court below had erroneously pronounced sentence of death upon 
c Sunday. As it was, in order to avoid the force of an adverse trans- 


: atlantic current, they were driven into moorings which we should not 
regard as altogether safe. They held that a sentence on Sunday was no 
sentence at all—that the case stood precisely as if the court, after receiv- 
ing the verdict of guilty, had refused to proceed any further in the cause ; 
and therefore they awarded a “ procedendo to the Circuit Court to render 
the judgment of the law upon the verdict of the jury.” We think that 
a case referred to by Mr. Justice Rogers in 1 Wharton 281, and the opin- 
ion of the court in Daniels v. Com’th. 7 Barr 375, together with some 
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remarks in the American Law Journal, vol. 1 p. 10, might be of service 
if a similar question should arise. The decision of the Supreme Court 
of Illinois, on the question of receiving a verdict on Sunday, accords with 
the doctrine in Lewis’ Crim. Law 421. 

The honest independence, and the fearless integrity with which these 
Judges maintain the inviolability of contracts is worthy of the highest 
commendation. After the Supreme Court of the United States had de- 
cided that the act of 1841, (an appraisement law) was unconstitutional, a 
similar question was presented, arising under an act passed on the 6th 
January, 1543, containing provisions substantially similar to the first. But 
the last mentioned act was promptly pronounced unconstitutional. 2 Gil. 
384. Andin Bruce v. Schuyler et al. 4 Gilman 275, Ch. J. Wilson de- 
clares that “‘any act which changes the expressed intention of the parties 
to a contract, or such as results from their stipulations, is held to impair 
its validity, and it is immaterial as to the extent, or the manner of the 
change, whether it be ever so minute, or relates to its construction, its 
evidence, or the time or manner of its performance, the conclusion is the 
same. Every conceivable change of a contract impairs its validity, and 
renders it null and void.” 

In Jarrot v. Jarrot 2 Gilman 1, there is an interesting decision upon the 
constitutionality of the Ordinance of 1787, and its operation in discharg- 
ing from bondage the descendants of the old French slaves born since its 
adoption. In this case many authorities in which the same question has 
been investigated are cited. As the politicians have possession of the 
question at present, the case will be interesting to the public in general. 

We commend these reports to the profession as well worthy a place in 
their libraries. 


Precepents or InpIcrMENTS AND PLEas, adapted to the use both of 
the Courts of the United States and those of all the several States ; 
together with notes on criminal pleading and practice, embracing the 
English and American authorities generally. By Francis Wharton, 
author of a treatise on American Criminal Law. Philadelphia: James 
Kay, Jr. & Brother, 1834 Market Street, Law Book-sellers and pub- 
lishers. 1849. 


This work is an octavo of about 600 pages, handsomely printed on good 
paper. ‘In the first book is given a general form of indictment with cap- 
tion, commencement, and conclusion, adapted to the federal courts and 
to those of the several States; and to each averment in the text is attach- 
ed a note incorporating the doctrine bearing upon it. The indictments 
relating to each individual offence are in like manner preceded by a gen- 
eral preliminary form, to which are appended notes, divided on the same 
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principle of analysis." The labors of the intelligent author appear to 
have been performed with care and ability. Under the head of Acces- 
sories, at pp. 32-3-4, we have a long note embracing the English and 
American authorities. Under Homicide, at pp. 42-3-4-5-6-7, we have 
similar notes of great length and value. We may say the same of the 
notes under the heads of Forgery, pp. 129 to 136, Arson, pp. 183 to 188, 
Larceny, pp. 190 to 192, False Pretences, pp. 239 to 243, Perjury. pp 
277 to 282, and Libel, pp. 545 to 548. But the notes under the head of 
Conspiracy, pp. 330 to 353, are particularly deserving of attention. They 
display great research, industry and judgment, and they derive increased 
interest from the remarks of the author upon the recent decision of the 
Supreme Court of Pennsylvania, in the Com v. Hartman, etal. (Lew- 
is C. L. 222.) The manner in which he examines the principles of that 
decision, in connexion with other English and American decisions bearing 
on the same point, is worthy of commendation. Under the head Bribery 
the celebrated indictment against M’Cook, for attempting to bribe a mem- 
ber of the Legislature is given, together with the able opinion of Judge 
Eldred, holding that the offence is indictable at common law. 

“here is an interesting note under the head Adortion, p. 109, in which 

Ther n interest te under the head A p. 109 hick 
the author does himse!t credit in drawing freely from a kindred science 
the light necessary to illuminate his path. [t seems that Mr. Justice Ser- 
geant, in delivering the opinion in Com. vy. Demain, (6 Pa. Law Jour. 
29,) has expressed himself so briefly as to lead to a difference of opinion 
between Mr. Wharton in his work, p. 109. and Judge Lewis in his Crim- 
inal Law, p. 13, in regard to the doctrine intended to be maintained by 
the Supreme Court. We are happy to perceive that these writers do 
not, however, differ in their views of the common law on the question. 
Mr. Wharton judiciously and ably exposes the absurdity of the notion 
that the motion of the fve‘us, called quickening, is the commencement of 
vitality. And to show that the two writers are in perfect harmony on 
this question, we give the following extract from Lewis’ Crim. Law, 
p- 15: 

** Long before quickening takes place, :o*/n, the pulsation of the heart, 
and other signs of vitality, have been distinctly perceived, and. according 
to approved authority, the foetus enjoys life long before the sensation of 
quickening is felt by the mother. Indeed no other doctrine appears to 
be consonant with reason or physiology but that which admits the embryo 
to possess vitality from the very moment of conception.* It woul] seem 
to follow that those laws which exempt from punishment the crime of 
producing abortion at an early period of gestation, are immoral and un- 
just. They tempt to the perpetration of the same crime at one time 
which at another they punish with severe penalties. It is in morals a 
high offence to extinguish the first spark of life. And, according to Per- 


1 Beck Med. Jur. 293 
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cival, these regular and successive stages of existence, are the ordinances 
of God, subject alone to his Divine Will, and appointed by sovereign 
wisdom and goodness as the exclusive means of preserving the race, and 
multiplying the enjoyments of mankind.+ It would seem, therefore, 
that the English common law isin accordance with reason as well as with 
scripturet in recognizing and protecting from destruction these early 


stages of existence ;§ while it very properly reserves its highest penal- 


ties for the destruction of the infant after it is completely born, and after 
it has established a separate existence by means of an independent cir- 
culation,|| and inhaling the “ breath of life,” whereby, like its great pro- 
genitor, it became a * living soul.” 

We regret that Mr. Wharton has adopted a classification of offences, 
(although resting upon authority.) which is not clearly sustained, as we 
think, upon principle, and certainly not convenient in a work on practice. 
We never appreciated, as perhaps we ought, an arrangement of offences 
which designates forgery as an offenee against property, and perjury as an 
offence against society—robbery on land as an offence against property, 
and robbery on the high seas as an offence against society,—arson and 
burglary as offences against property, and the attempts to commit those 
crimes as offences against society. But there is an excellent index which 
compensates for the inconveniences of this classification ; and the book of 
Mr. Wharton is, upon the whole, a highly valuable contribution. Its co- 
pious collection of American precedents give it a value in criminal prac- 


tice Which we think no other work possesses. 


Ovurnines or A Course or Lectures oN MeEpicaL JURISPRUDENCE. 
By Thomas Stewart Trail, Regius Professor of Medical Jurisprudence 
in the University of Edinburgh. First American, from the second 
Edinburgh edition, revised with numerous notes. 


This is a small but valuable work, for sale by Judd & Murray, Lancas- 
ter, Pa. It contains 234 pages and treats of questions effecting the civil 
or social rights of individuals—of injuries to property—and person— 
and of Medical Police. In giving the history of Medical Jurisprudence, 
the author pays a just tribute to Dr. Beck, in declaring the last edition of 
his work as * the best on the general subject, which has appeared in the 


English language.” We do not, of course, endorse all the doctrines of 


Professor Trail. We are not sure that his opinion on protracted gesta- 


__ 


Percival’s Works, vol. ii. p. 430-31. 
Exodus, c. xxi; 3 P. and Fonb. Med. Jur. 84 

® Rex. v. Poulton, 5 C. & P. 329. 

il Rex. v. Enoch, ib. 539: Rex. v. Wright, 9 C. & P. 754 
Genesis, c. i 
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tion would square with the decision in Com. v. Hoover, reported in Lewis’ 
Crim. Law, p. 48. And his views of the English common law in regard 
to Abortion, before quickening, do not appear to be sanctioned by Mr. 
Wharton in his Precedents, p. 109. He traces the origin of Medical 

































Jurisprudence up to the remote times of Moses. The science has, how- 
ever, greatly advanced since that period, and the rule of evidence adopted 
by that great Law-giver and Judge, in case of alleged impurity (Deut. 
22-15) would now be regarded as unsuited to the present physiological 
condition of the human race. Indeed the test regarded by Moses as con- 
clusive, seems to have been early exploded by the larger experience of 
Solomon, who regarded the offence which it was relied upon to elucidate 
with absolute certainty, as one which it was as difficult to discover as the 
track ‘of the eagle in the air, of a serpent upon a rock, or of a ship in 
the midst of the sea.” Prov. 30, 19. 

Professor Trail’s work contains within a small compass a large amount 
of valuable information, so arranged and condensed as to be readily ac- 
cessible. 


APPENDIX TO CASES IN THE CirncuIT CourRT OF THE UNITED STATES, 
for the Third Circuit; containing the Pea Patch or Fort Delaware 
Case. Reported by John William Wallace. Philadelphia: Walker, 
24 Arch Street. 1249. 


This is a neat and well prepared report of the celebrated Pea Patch 
litigation, a case which has been in the hands of the profession for many 
years. It isa part of the first volume of J. W. Wallace’s Reports. Mr. 
Wallace is the regular reporter of the Circuit Court of the United States 
for this District, and has, it is understood, a volume nearly ready for the 
press. This is an Appendix to that volume, and is a pamphlet of 161 
pages. 

A short sketch of the controversy will not be uninteresting: ‘‘ about 
the year 1783-4, there appeared at low tide in the Delaware river, about 
five miles below New Castle, a smal] muddy exposure of the soil, * about 
the size,” as was testified, **of a man’s hat.” By the force of alluvion 
and deposit the exposure became larger and larger, until by degrees, it 
formed an island of about 87 acres, which in consequence of a tradition 
that a vessel laden with peas had once sunk on the spot where the island 
afterwards rose, got the name of the Pea Patch Island. In 1784, the 
proprietaries of West Jersey granted this island, describing it as situate 
in Salern county, New Jersey, to persons whose title became afterwards 
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vested in Dr. Henry Gale, of that State; and in 1831, the same State, 
by an act of its Legislature, relinguished to Dr. Gale whatever interest 
it might have in the island. 

In 1813, the State of Delaware, by an act of its Legislature, conveyed 
the Island to the United States, who soon after took possession of it and 
began to erecta fortress upon it. In consequence of these two grants, a 
controversy as to the right to the island began between Dr. Gale. claim- 
ing under the title of New Jersey, and the United States, claiming under 
that of Delaware. Opinions of directly opposite conclusion on the title, 
had been given by Messrs. Rodney and Geo. Read, of Delaware, by 
Messrs. Richard Stockton, M’livaine, Southard, G. D. Wall, and J. S. 
Green of New Jersey, by Mr. Willis Hall, of New York, by Messrs. 
Penrose and Gilpin, Solicitors of the Treasury, and finally by Messrs. 
B. F. Butler and Légaré, Attorneys General of the United States. On 
the 27th February, 1847, John Sergeant. Esq., of Philadelphia, was ap- 
pointed sole Arbitrator, with full power and authority, at such times and 
places as he might appoint, to examine witnesses and receive evidence 
according to the rules of law and equity, and to decide the question of the 
title to the said Pea Patch Island, as derived by the United States from 
the State of Delaware, and by James Humphrey, claiming through Hen- 
ry Gale, deceased, from the State of New Jersey. His decision and 
award made in writing to be final and conclusive. The United States 
were represented by special counsel, to wit:—The Hon. John M. Clay- 
ton, of Delaware, formerly Chief Justice of that State, and now its 
representative in the Senate of the United States, and by James A. Bay- 
ard, Esq., of the same State, formerly District Attorney of Delaware, 
for the United States. 

Mr. James Humphrey was represented by the Hon. George M. Bibb, 
of Kentucky, successively a Judge, Chief Justice and Chancellor of that 
State; also, at one time its representative in the Senate of the United 
States, and more lately the Secretary of the Treasury of the United 
States under President Tyler; and by the Hon. John H. Eaton, of Ten- 
nessee, Secretary at War under President Jackson, and subsequently 
Minister Plenipotentiary of the United States at the Court of Spain.— 
The case was learnedly and deliberately argued on both sides ; and Mr. 
Sergeant, after taking several weeks consideration of it, delivered a writ- 
ten opinion on the 15th January, 1848, setting forth very fully the grounds 
of his award. 

This opinion discusses the subject of the title of both States, in the 
most ample, satisfactory and elaborate manner. Much patient attention 
is given to the evidence, both on the one side and on the other.— 
The arbitrator's opinion will hereafter be a most valuable historical re- 
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pository for the States of New Jersey and Delaware. ‘The case is pe- 
culiarly interesting as an historical one, and deserves the careful perusal 
of all historical scholars. 

We feel bound to notice the manner in which this volume has been 
prepared by our friend the Reporter. The references are all carefully 
noted in the margin, and neatly printed there, with a running commentary 
of the contents of the pamphlet properly prepared to facilitate reference. 

No pains have been spared to make the pamphlet highly useful to the 
profession by every means in the power of the Reporter. As this is an 
Appendix to Wallace’s Reports, we suppose the whole book will be prin- 
ted and prepared in the same general style, and if so, it will be one of 
the very best volumes of Reports so far as the reporter’s duty is concern 
ed, that we have yet seen. 


The United States Album.—This is one of the most splendid publica- 
tions of the age. It is by J. Frankuin Reicarr, of Lancaster, Pa. It 
contains autographs of the President and Cabinet, of the Members of the 
28th Congress, of the Judges of the Supreme Court, of the Ministers, 
and other officers of Government. It is embellished with a beautiful 
copy of the Declaration of Independence, elegantly printed In LETTERS 
OF GOLD, with a fac simile of the signatures of the signers. It contains 
engravings of the Capital, the President's House, the buildings of the 
different Departments, &c. The arms of each State are accurately and 
elegantly given. There are numerous other illustrations, among which 
are correct likenesses of the President, the Vice President, and the Pre- 
sident elect. It is bound in a style of unsurpassed richness and splendor. 
Those who wish to obtain a book highly useful as well as ornamental, 
would do well to purchase the United States Album. 


THE COMPLIMENTS OF THE SEASON. 


In the reign of Henry 8, the Council of the Household of Lady Mary, 
the Princess of the Realm, made official application to Cardinal Wolsey, 
for his direction respecting New- Year's Gifts for the King, Queen, &c. 
In the time of Queen Elizabeth, the Judges wrote complimentary letters 
to her Royal Highness on New-Year’s day. The practice of presenting 
small presents still continues; and those who do not send gifts bestow 
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good wishes—such as *-a happy New- Year.’ The following small tokens 
of remembrance to a few of our personal friends will serve to show that 
we think of them and appreciate their merits in this season of good 
feeling. 

James K. Polk.—As the head of a long dominant party, preparatory to 
surrendering the reigns of Government, he has placed on record his views 
of the prominent Censtitutional questions heretofore under discussion.— 
This was just to himself, to his opponents, and to his country. 


Jon. Geo. M. Dailas.—Although reported in the official account of 
the political battle of the 7th November last, ** killed by the explosion of 
a tariff bomb-shell from Capt. J. H. Campbell's Schuylkill county batte- 
ry ;” we give him a welcome restitution to professional life, as one of the 
bright ornaments of the Pennsylvania Bar. 


Hon. James Buchanan.—Our political revelutions, unlike those of 
Europe, send patriots home to their friends. When Mr. Buchanan re- 
tires, covered with honors, to his beautiful Wheatland, may he enjoy “a 
long life and a good wife.” 


Hon. Robert J. Walker.—No conflict of opinion on the measures of 
Government can prevent the Nation from acknowledging him as the Her- 
cules of the age. In addition to the unexampled labors of the Treasury 
Department, proper, he has, since the 10th March, 1845, investigated and 
“pronounced judgment in upwards of five thousand cases involving land 
titles.” 

Hon. Roger B. Tancy.—The highest in Judicial station and the great- 
est in Judicial merit. His style is as pure as the light with which he 
illuminates the path of thirty confederated nations in their career of peace 
and glory. 

Hon. Samuel Nelson—On the Circuit, in the wilds of Steuben—in 
bank as Chief Justice of the Empire State, and at Washington as a Jus- 
tice of the Supreme Court of the Union, we have marked his course for 
more than 25 years. His learning, his high judicial integrity, and the 
masculine energy of his mind, will be held in perpetual remembrance. 


Hon. Robert C. Grier.—He represents with more power than polish 
the talent and learning of Pennsylvania in the great Federal Court at 
Washington. Borrowing from his own homely classics, recently per- 
fumed with ‘‘the odor of judicial sanctity,” we might * go further and 
fare worse.” 7 Barr 61. 

Gov. Johnston—He has revolutionized Pennsylvania. If he should 
perform the same office for the banking system, he would receive the ap- 
plause of an undivided people. 
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Crief Justice Gibson and his Associates.—We have circulated abstrac- 
tions of their lore far and wide, and examined their decisions with free- 
dom. We send them our friendly greeting and good wishes for a long 
continuance of health and prosperity. 


Hon. Charles Huston.—His eloquence at the Bar and his services as a 
Judge of the Supreme Court of Pennsylvania, are not forgotten in his 
retirement. Itis hoped that the accidental destruction of the manuscripts 
for his proposed book on the land titles of the State, may not discourage 
him from a labor for which he is confessedly better qualified than any 
man now living. 

General Tuylor.—He has done the State great service in the field. 
Let him have a fair trial in the Cabinet. 

Solon Borland.—The admirable letter of the new U.S. Senator from 
Arkansas, declining to accept a challenge. will, like the wise laws of his 
great namesake, furnish a ‘rule of action,’ which shall be held in hon- 
ored remembrance forever. Men of true greatness and courage can 
afford to “look down contemptuously upon the low ambition of the duel- 
list.” 

The New-York Legal Observer and the Code Reporter.—Let them be 
reconciled to each other. It is against the Canons to be at variance. 


The Boston Law Reporter.—A star in the East. 
The Western Law Journal.—It lights the march of Empire in the West. 


Thomas Ritchie.—The Patriarch of the tribe; “the merry heart that 
ne’er grows old." The cloud of political defeat may darken his counte- 
nance, but its silver edges betray the sun-light behind. We have direc- 
ted our Secretary to send him a copy of Chataubriand’s poem entitled 
“© Nous Verrons.”’ 

The National Intelligencer.—Since there must be a change, we pre- 
sent our hearty congratulations to this ably conducted journal on its pros- 
pects of being, as of old time, the Organ of the Government. 


The Newark Daily Advertiser.—The endorsement by this able journal 
of our review of the New Jersey Reports, is highly complimentary—but 
there is a mistake in reference to the authorship. The review was writ- 
ten by a co-editor who knows all about New Jersey affairs. 


Godey’s Lady's Book.—We would say a word about the rich blaze of 
magnificence in which the January number of this splendid periodical 
makes its appearance; but the only way to get a proper idea of it is to 
subscribe for the work. 








